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PRODUCT LIABILITY ACT

78-15-1

COLLATERAL REFERENCES
A.L.R. - Liability of hospital or sanitarium
for negligence of physician or surgeon, 51
A.L.R.4th 235.

78-14-16. Proceedings considered a binding arbitration
hearing upon written agreement of parties Compensation to members of panel.
Upon written agreement by all parties, the proceeding may be considered a
binding arbitration hearing and proceed under Chapter 31a, Title 78, except
for the selection of the panel, which is done as set forth in Subsection
78-14-12(4). If the proceeding, is considered an arbitration proceeding, the
parties are equally responsible for compensation to the members of the panel
for services rendered.
History: C. 1953, 78-14-16, enacted by L.
1985, ch. 238, § 5.

CHAPTER 15
PRODUCT LIABILITY ACT
Section
78-15-1. Short title of act.
78-15-2. Legislative findings and declarations - Purpose of chapter.
78-15-3. Statute of limitations - Application.
78-15-4. Prayer for damages.
78-15-5. Alteration or modification of product

Section

after sale as substantial contributing cause - Manufacturer or seller not liable.
78-15-6. Defect or defective condition making
product unreasonably dangerous - Rebuttable presumption.

78-15-1. Short title of act.
This act shall be known and may be cited as the "Utah Product Liability
Act."
History: C. 1953, 78-15-1, enacted by L.
1977, ch. 149, § 1.
Meaning of "this act". - The phrase "this

act", referred to in this section, means Laws
1977, Chapter 149, which enacted this chapter.

NOTES TO DECISIONS
Constitutionality.
The Utah Product Liability Act is unconsti-

tutional. Berry ex rel. Berry v. Beech Aircraft
Corp., 717 P.2d 670 (Utah 1985).

COLLATERAL REFERENCES
Utah Law Review. - The Utah Product
Liability Limitation of Action: An Unfair Resolution of Competing Concerns, 1979 Utah L.
Rev. 149.
Strict Products Liability in Utah Following

Ernest W. Hahn, Inc. v. Armco Steel Co., 1980
Utah L. Rev. 577.
Some Thoughts on the Use of Comparisons
in Products Liability Cases, 1981 Utah L. Rev.
3.
•
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A New Perspective - Has Utah Entered the
Twentieth Century in Tort Law?, 1981 Utah L.
Rev. 495, 496.
Mulherin v. Ingersoll: Utah Adopts Comparative Principles in Strict Products Liability
Cases, 1982 Utah L. Rev. 461.
Brigham Young Law Review. - Used
Products and Strict Liability: A Practical Approach to a Complex Problem, 1981 B.Y.U. L.
Rev. 154.
The Merger of Comparative Fault Principles
with Strict Liability in Utah: Mulherin v. Ingersoll-Rand Co., 1981 B.Y.U. L. Rev. 964.
A.L.R. Handgun manufacturer's
or
seller's liability for injuries caused to another
by use of gun in committing crime, 44
A.L.R.4th 595.
Products liability: construction materials or
insulation
containing
formaldehyde,
45
A.L.R.4th 751.
Products liability: liability of manufacturer
or seller as affected by failure of subsequent

78-15-2.

party in distribution chain to remedy or warn
against defect of which he knew, 45 A.L.R.4th
777.
Products liability: perfumes, colognes, or
deodorants, 46 A.L.R.4th 1197.
Products liability: admissibility of defendant's evidence of industry custom or practice
in strict liability action, 47 A.L.R.4th 621.
Future disease or condition, or anxiety relating thereto, as element of recovery, 50
A.L.R.4th 13.
Products liability: sufficiency of evidence to
support product misuse defense in actions concerning athletic, exercise, or recreational
equipment, 50 A.L.R.4th 1226.
Products liability: admissibility of evidence
of absence of other accidents, 51 A.L.R.4th
1186.
Admiralty
products liability:
recovery
against remote manufacturer or distributor for
economic or commercial loss caused by defect
in product, 81 A.L.R. Fed. 181.

Legislative findings and declarations
of chapter.

-

Purpose

(1) The legislature finds and declares that the number of suits and claims
for damages and the amount of judgments and settlements arising from defective products has increased greatly in recent years. Because of these increases, the insurance industry has substantially increased the cost of product
liability insurance. The effect of increased insurance premiums and increased
claims has increased product cost through manufacturers, wholesal~ffS and
retailers passing the cost of premiums to the consumer. Further, certain product manufacturers are discouraged from continuing to provide and manufacture such products because of the high cost and possible unavailability of
product liability insurance.
(2) In view of these recent trends, and for the purpose of alleviating the
adverse effects which these trends are producing in the manufacturing industry, it is necessary to protect the public interest by enacting measures designed to encourage private insurance companies to continue to provide product liability insurance.
(3) In enacting this act, it is the purpose of the legislature to provide a
reasonable time within which actions may be commenced against manufacturers, while limiting the time to a specific period for which product liability
insurance premiums can be reasonably and accurately calculated; and to provide other procedural changes to expedite early evaluation and settlement of
claims.
History: C. 1953, 78-15-2, enacted by L.
1977, ch. 149, § 2.
Meaning of "this act". - The phrase "this

act", referred to in Subsection (3), means Laws
1977, Chapter 149, which enacted this chapter.
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78-15-3.

Statute of limitations -

Application.

(1) No action shall be brought for the recovery of damages for personal
injury, death or damage to property more than six years after the date of
initial purchase for use or consumption, or ten years after the date of manufacture, of a product, where that action is based upon, or arises out of, any of
the following:
(a) breach of any implied warranties;
(b) defects in design, inspection, testing or manufacture;
(c) failure to warn;
(d) failure to properly instruct in the use of a product; or
(e) any other alleged defect or failure of whatsoever kind or nature in
relation to a product.
(2) The provisions of this section shall apply to all persons, regardless of
minority or other legal disability, but shall not apply to any cause of action
where the personal injury, death or damage to property occurs within two
years after .the effective date of this act.
History: C. 1953, 78-15-3, enacted by L.
1977, ch. 149, § 3.
"Effective date of this act". -The phrase
"effective date of this act", referred to in Subsection (2), means the effective date of Laws

1977, Chapter 149, which took effect May 10,
1977.
Cross-References. - Effect of disability on
limitations generally, § 78-12-36.

NOTES TO DECISIONS
Unconstitutional.
This section is unconstitutional because it
violates the open courts clause of the Utah
Constitution, Article I, Sec. 11 and the prohibition against abrogation of wrongful death actions in the Utah Constitution, Article XVI,

Sec. 5. Because
from the entire
Liability Act is
Beech Aircraft
1985).

this section cannot be severed
act, the whole Utah Product
invalid. Berry ex rel. Berry v.
Corp., 717 P.2d 670 (Utah

COLLATERAL REFERENCES
A.L.R. - When cause of action arises on action against manufacturer or seller of product
causing injury or death, 4 A.L.R.3d 821.
Running of statute of limitations on products
liability claim against manufacturer as affected by plaintiffs lack of knowledge of defect
allegedly causing personal injury or disease, 91
A.L.R.3d 991.

78-15-4.

What statute oflimitations applies to actions
for personal injuries based on breach of implied
warranty under UCC provisions governing
sales, 20 A.L.R.4th 915.
Validity and construction of statute terminating right of action for product-caused injury
at fixed period after manufacture, sale, or delivery, 25 A.L.R.4th 641.

Prayer for damages.

No dollar amount shall be specified in the prayer of a complaint filed in a
product liability action against a product manufacturer, wholesaler or retailer. The compliant shall merely pray for such damages as are reasonable in
the premises.
History: C. 1953, 78-15-4, enacted by L.
1977, ch. 149, § 4.
Cross-References. - Claim in complaint of

interest on special damages in personal injury
action, § 78-27-44.
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COLLATERAL REFERENCES

A.L.R. -Allowance
A.L.R.4th 52.

78-15-5.

of punitive damages, 13

Alteration or modification of product after sale as
substantial contributing cause - Manufacturer
or seller not liable.

No manufacturer or seller of a product shall be held liable for any injury,
death or damage to property sustained as a result of an alleged defect, failure
to warn or protect or failure to properly instruct, in the use or misuse of that
product, where a substantial contributing cause of the injury, death or damage to property was an alteration or modification of the product, which occurred subsequent to the sale by the manufacturer or seller to the initial user
or consumer, and which changed the purpose, use, function, design or intended use or manner of use of the product from that for which the product
was originally designed, tested or intended.
History: C. 1953, 78-15-5, enacted by L.
1977, ch. 149, § 5.

Cross-References. - Comparative
gence, §§ 78-27-37, 78-27-38.

negli-

NOTES TO DECISIONS
Alteration or modification required.
This section did not apply where there was
no alteration or modification of the product
which changed its purpose or use from that for
which it was designed. Mulherin v. IngersollRand Co., 628 P.2d 1301 (Utah 1981).

This section requires some sort of physical
alteration or modification of the product itself
which leaves the product in a different condition or form than it was in when ft left the
manufacturer's or seller's hands. Beacham v.
Lee-Norse, 714 F.2d 1010 (10th Cir. 1983).

COLLATERAL REFERENCES
A.L.R. - Statute precluding or limiting recovery where product has been altered or modified after leaving hands of manufacturer or
seller, 41 A.L.R.4th 47.

78-15-6.

Alteration of product after it leaves hands of
manufacturer or seller as affecting liability for
product-caused harm, 41 A.L.R.4th 1251.

Defect or defective condition making product unreasonably dangerous - Rebuttable presumption.

In any action for damages for personal injury, death, or property damage
allegedly caused by a defect in a product:
(1) No product shall be considered to have a defect or to be in a defective condition, unless at the time the product was sold by the manufacturer or other initial seller, there was a defect or defective condition in
the product which made the product unreasonably dangerous to the user
or consumer.
(2) As used in this act, "unreasonably dangerous" means that the product was dangerous to an extent beyond which would be contemplated by
the ordinary and prudent buyer, consumer or user of that product in that
community considering the product's characteristics, propensities, risks,
342
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dangers and uses together with any actual knowledge, training, or experience possessed by that particular buyer, user or consumer.
(3) There is a rebuttable presumption that a product is free from any
defect or defective condition where the alleged defect in the plans or
designs for the product or the methods and techniques of manufacturing,
inspecting and testing the product were in conformity with government
standards established for that industry which were in existence at the
time the plans or designs for the product or the methods and techniques of
manufacturing, inspecting and testing the product were adopted.
History: C. 1953, 78-15-6, enacted by L.
1977, ch. 149, § 6.
Meaning of "this act". - The phrase "this

act", referred to in Subsection (2), means Laws
1977, Chapter 149, which enacted this chapter.

COLLATERAL REFERENCES
A.L.R. - Manufacturer's duty to test or inspect as affecting his liability for productcaused injury, 6 A.L.R.3d 12.
Liability of owner or operator of self-service
laundry for personal injury or damages to patron or frequenter of premises from defect in
premises or appliances, 23 A.L.R.3d 1246.
Extension of strict liability in tort to permit
recovery by third person who was neither purchaser nor user of product, 33 A.L.R.3d 415.
Liability of product endorser or certifier for
product-caused injury, 39 A.L.R.3d 181.
Liability of owner or operator of motor vehicle for injury, death, or property damage resulting from defective brakes, 40 A.L.R.3d 9.
Liability of one selling or distributing liquid
or bottled fuel gas, for personal injury, death,
or property damage, 41 A.L.R.3d 782.
Liability of manufacturer or seller of power
lawnmower for injuries to user, 41 A.L.R.3d
986.
Necessity and sufficiency of identification of
defendant as manufacturer or seller of product
alleged to have caused injury, 51 A.L.R.3d
1344.
Failure to warn as basis of liability under
doctrine of strict liability in tort, 53 A.L.R.3d
239.
Unreasonably dangerous or unsafe product
under doctrine of strict liability in tort, 54
A.L.R.3d 352.
Proof, under strict tort liability doctrine,
that defect was present when product left
hands of defendant, 54 A.L.R.3d 1079.
Liability of manufacturer or seller for injury
or death allegedly caused by use of contraceptive, 70 A.L.R.3d 315.
Statements on container that product is safe
as affecting manufacturer's liability for injury
caused by product sold, 74 A.L.R.3d 1298.
Liability for injury or death allegedly caused
by defective tire, 81 A.L.R.3d 318.
Liability for injury or death allegedly caused

by defect in snowmobile or other recreationalpurpose vehicle, 81 A.L.R.3d 394.
Liability for injury or death allegedly caused
by defect in mobile home or trailer, 81
A.L.R.3d 421.
Liability of swimming facility operator for
injury or death allegedly resulting from defects
of diving board, slide, or other swimming pool
equipment, 85 A.L.R.3d 849.
Liability for injuries in connection with allegedly dangerous or defective doormat on nonresidential premises, 94 A.L.R.3d 389.
Liability of manufacturer or seller for injury
or death allegedly caused by failure to warn
regarding danger in use of vaccine or prescription drug, 94 A.L.R.3d 748.
Promotional efforts directed toward prescribing physician as affecting prescription drug
manufacturer's liability for product-caused injury, 94 A.L.R.3d 1080.
Duty of manufacturer to equip product with
safety device to protect against patent or obvious danger, 95 A.L.R.3d 1066.
Modern cases determining whether product
is defectively designed, 96 A.L.R.3d 22.
Defective vehicular gasoline tanks, 96
A.L.R.3d 265.
Liability of packer, food store, or restaurant
for causing trichinosis, 96 A.L.R.3d 451.
Personal injury or death allegedly caused by
defect in aircraft or its parts, supplies, or
equipment, 97 A.L.R.3d 627.
Personal injury or death allegedly caused by
defect in motorcycle or its parts, supplies, or
equipment, 98 A.L.R.3d 317.
Personal injury or death allegedly caused by
defect in braking system in motor vehicle, 99
A.L.R.3d 179.
Manufacturer's or seller's obligation to supply or recommend available safety accessories
in connection with industrial machinery or
equipment, 99 A.L.R.3d 693.
Personal injury or death allegedly caused by
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defect in drive train system in motor vehicle,
100 A.L.R.3d 471.
Personal injury or death allegedly caused by
defect in suspension system in motor vehicle,
100 A.L.R.3d 912.
Liability of manufacturer or seller for injury
or death caused by defect in boat or its parts,
supplies, or equipment, 1 A.L.R.4th 411.
Defective heating equipment, 1 A.L.R.4th
748.
Admissibility of expert or opinion evidence
that product is or is not defective, dangerous,
or unreasonably dangerous, 4 A.L.R.4th 651.
Personal injury or death allegedly caused by
defect in electrical system in motor vehicle, 5
A.L.R.4th 662.
Liability of check printer for errors in identification or routing codes printed on check, 18
A.L.R.4th 923.

"Concert of activity" "alternative liability,"
"enterprise liability," or similar theory as basis
for imposing liability upon one or more manufacturers of defective uniform product, in absence of identification of manufacturer of precise unit or batch causing injury, 22 A.L.R.4th
183.
Liability of manufacturer or seller for injury
caused by appliance for household, 34
A.L.R.4th 95, 35 A.L.R.4th 663.
Component part incorporated in another
product, duty of manufacturer or seller to warn
of dangers, 39 A.L.R.4th 6.
Liability of manufacturer or seller as affected by failure of subsequent party in distribution chain to remedy or warn against defect
of which he knew, 45 A.L.R.4th 777.

CHAPTER 16
ACTIONS FOR VIOLATIONS OF
FOURTH AMENDMENT RIGHTS
Section
78-16-1.
78-16-2.
78-16-3.

78-16-4.
78-16-5.
78-16-6.

Legislative intent - Remedy in
lieu of exclusion of evidence in
criminal cases.
Definitions.
Action for damages authorized Limitation of liability of officer
- Statutory bond requirement
not applicable - Attorney's
fees.
Jurisdiction - Appeals.
Unlawfully seized evidence not excluded unless substantial violation.
Damages allowed plaintiff upon establishment of violation.

78-16-1.

Section
78-16-7.

Joint and several liability of peace
officer and employing agency Recovery against officer only.
78-16-8. Standards for determining violation - Burden of proof.
78-16-9. Disciplinary or administrative action by employing agency.
78-16-10. Damages of plaintiff subject to lien
for benefit of victims of crime.
78-16-11. Evidence suppressed or criminal
prosecution dismissed - Action
under chapter prohibited.

Legislative intent - Remedy in lieu of exclusion
of evidence in criminal cases.

In establishing the provisions of this chapter it is the intent of the legislature to create an effective statutory remedy and deterrent for violation by
peace officers and other governmental employees of the civil rights of the
citizens of this state guaranteed by the Fourth and Fourteenth Amendments
to the United States Constitution and Article I, Section 14 of the Constitution
of Utah. This remedy shall stand in lieu of the exclusion of evidence in criminal cases for violation of the constitutionally protected rights except where
those violations are substantial and peace officers were not acting in good
faith.
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History: C. 1953, 78-16-1, enacted by L.
1982, ch. 10, § 5.
COLLATERAL REFERENCES
Utah Law Review. - Utah Legislative
Survey - 1983, 1984 Utah L. Rev. 115, 138.
A.L.R. - Officer's ruse to gain entry as affecting admissibility of plain-view evidence-modern cases, 47 A.L.R.4th 425.
Eavesdropping on extension telephone as invasion of privacy, 49 A.L.R.4th 430.
Fourth Amendment as prohibiting strip

78-16-2.

searches of arrestees or pretrial detainees, 78
A.L.R. Fed. 201.
What circumstances fall within "inevitable
discovery" exception to rule precluding admission, in criminal case, of evidence obtained in
violation of Federal Constitution, 81 A.L.R.
Fed. 331.

Definitions.

As used in this chapter:
(1) :'Peace officer" includes those officers classified as peace officers in
Subsection 77-1-3(5) who are acting under color of any statute, regulation, or other official authority; and other governmental officers, employees, or officials involved in search or seizure under color of official
statute, regulation, or governmental authority; and all other agents, employees, or assistants acting under the direction of peace officers or governmental officers, employees, or officials in search or seizure activity.
(2) "Fourth amendment rights" means those rights of individuals or
entities protected by the Fourth and Fourteenth Amendments to the
United States Constitution and Article I, Section 14 of the Constitution of
Utah and by cases and statutes interpreting those constitutional provisions which apply to the search for or seizure of objects or evidence and
not the arrest, incarceration, or detention of individuals.
History: C. 1953, 78-16-2, enacted by L.
1982, ch. 10, § 6.
Compiler's Notes. - Subsection 77-1-3(5),
referred to in Subsection (1), was deleted by

78-16-3.

the 1985 amendment (Laws 1985, ch. 174, § 2)
to that section. Present provisions concerning
classification of peace officers appear in
§ 77-la-l.

Action for damages authorized - Limitation of
liability of officer - Statutory bond requirement
not applicable - Attorney's fees.

Any person who has been deprived of rights guaranteed by the Fourth and
Fourteenth Amendment to the United States Constitution or Article I, Section
14 of the Constitution of Utah by any peace officer may maintain an action at
law against the peace officer or the officer's employing agency or both for
damages only. The peace officer and the employing agency shall be liable to
the party injured only as provided in this chapter. The requirement of
§ 78-11-10 shall not apply to actions brought under this act except attorneys'
fees shall be allowed the prevailing party.
History: C. 1953, 78-16-3, enacted by L.
1982, ch. 10, § 7.
Meaning of "this act". - The phrase "this
act", referred to in the last sentence, means

Laws 1982, Chapter 10, which amended
§§ 63-30-10, 67-15-5, and 77-35-12 enacted
this chapter and § 77-23-12.
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COLLATERAL REFERENCES

Utah Law Review. - Attorney's Fees in
Utah, 1984 Utah L. Rev. 553.

78-16-4.

Jurisdiction

-

Appeals.

The circuit or district courts shall have jurisdiction of all proceedings
brought under this chapter. Appeals under this chapter shall be brought as
appeals from the district court in civil cases.
History: C. 1953, 78-16-4, enacted by L.
1982, ch. 10, § 8.

78-16-5.

Unlawfully seized evidence not excluded
substantial violation.

unless

No evidence which is otherwise competent and admissible shall be excluded
from any criminal proceeding because of the violation of fourth amendment
rights except evidence which, though otherwise admissible, was secured in a
method which involved a substantial violation of fourth amendment rights as
provided in Subsection 77-35-12(g).
History: C. 1953, 78-16-5, enacted by L.
1982, ch. 10, § 9.

78-16-6.

Damages allowed plaintiff upon establishment
violation.

of

If the plaintiff establishes the violation of fourth amendment rights, the
plaintiff shall be entitled to nominal damages in the amount of $100 plus any
costs and attorneys' fees. A plaintiff shall also be entitled to such additional
actual damages, including but not limited to injury to person, property, or
reputation, as may be established by a preponderance of the evidence. If a
plaintiff further establishes by a preponderance of the evidence that the violation by the peace officer or the employing agency was substantial, grossly
negligent, willful, or malicious, damages may include, in addition to the
above, exemplary or punitive damages. A plaintiff shall not be entitled to
damages resulting from a conviction and judgment in a criminal action including incarceration, fines, or restitution.
History: C. 1953, 78-16-6, enacted
1982, ch. 10, § 10.

78-16-7.

by L.

Joint and several liability of peace officer and employing agency - Recovery against officer only.

When a plaintiff establishes that the fourth amendment rights have been
violated, the trier of fact shall also determine whether the violation by the
peace officer was (1) negligent, or (2) substantial, grossly negligent, willful, or
malicious. If the violation was negligent, the liability shall be joint and several with recovery against either the peace officer or the peace officer's em346
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ploying agency. If the violation was substantial, grossly negligent, willful, or
malicious, the recovery shall be against the peace officer only and not the
employing agency unless the violation was the result of a general order of the
agency. It shall be an affirmative defense against recovery from the peace
officer that he was acting in good faith.
History: C. 1953, 78-16-7, enacted
1982, ch. 10, 11.

78-16-8.

by L.

Standards for determining violation - Burden of
proof.

In determining whether fourth amendment rights have been violated, the
trier of fact shall consider the standards described in Subsection 77-35-12(g)
for determining whether the violation was substantial, grossly negligent,
willful, or malicious or whether the conduct of the peace officer was in good
faith. Th~ plaintiff shall have the burden of establishing the violation of
fourth amendment rights by a preponderance of the evidence. The peace officer or governmental agency must then, by a preponderance of evidence, prove
the good faith actions of the peace officer.
History: C. 1953, 78-16-8, enacted by L.
1982, ch. 10, § 12.

78-16-9.

Disciplinary or administrative
ing agency.

action by employ-

Nothing contained in this chapter shall prohibit the employing agency of
the peace officer from taking disciplinary or administrative action against the
peace officer for violation of fourth amendment rights.
History: C. 1953, 78-16-9, enacted by L.
1982, ch. 10, § 13.

78-16-10.

Damages of plaintiff subject to lien for benefit of
victims of crime.

When a plaintiff under this chapter who has been found guilty in the criminal prosecution is awarded damages under this chapter the victim or victims
of that criminal action are entitled to a lien against the plaintiffs judgment
for actual damages which arise out of the crime.
History: C. 1953, 78-16-10, enacted
1982, ch. 10, § 14.

78-16-11.

by L.

Evidence suppressed or criminal prosecution
dismissed - Action under chapter prohibited.

A plaintiff may not bring an action under this chapter if in a criminal trial,
hearing or upon appeal, the court has granted a motion to suppress evidence
which would be the basis of his claim under this chapter or if a prosecutor
347
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dismisses prosecution or declines to commence prosecution against the plaintiff based upon a fourth amendment rights violation.
History: C. 1953, 78-16-11, enacted by L.
1982, ch. 10, § 15.
Severability Clauses. - Section 16 of Laws
1982, ch. 10 provided: "If any part of this act or
the application thereof is held to be invalid, the

remainder of this act shall not be affected
thereby except that if§ 78-16-5 or Subsection
77-35-12(g) or any parts thereof are held invalid, this act shall be void in its entirety."

CHAPTER 17
COMPENSATION FOR HARM CAUSED
BY NUCLEAR INCIDENTS
Section
78-1 7-1. Purpose of chapter.
78-17-2. Definitions.
78-17-3. Liability imposed and limitations -

78-17-1.

Section

Defenses Limitations
on
damages.
78-17-4. Determination of causation - Compensation allowed.

Purpose of chapter.

The purpose of this chapter is to facilitate the compensation of injured
parties from financial protection funds established pursuant to the Price Anderson Act, 42 U.S.C. Sec. 2210. Nothing in this chapter may be construed to
impose liability for harm from nuclear incidents for which financial protection
is not afforded under the Price Anderson Act.
History: C. 1953, 78-17-1, enacted
1986, ch. 143, § 2.

78-17-2.

by L.

Definitions.

As used in this section:
(1) "Harm" means:
(a) personal injury, death, or illness, except an injury, death, or
illness that is a basis for a claim under either a state or federal
workmen's compensation act by an employee of a person liable pursuant to § 78-17-3;
(b) damage to, destruction of, or loss of the use of property other
than property at the situs of and used in connection with the activity
giving rise to a nuclear incident;
(c) economic loss due to:
(i) damage to or loss of the use of property; or
(ii) environmental degradation; or
(d) expenses reasonably incurred by the state, its political subdivisions, or the agencies of either in protecting the public health and
safety and the environment from a nuclear incident or the imminent
danger of a nuclear incident, including, but not limited to, precautionary evacuations, emergency response measures, and, after reasonable opportunity for performance of cleanup measures by persons
348
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liable pursuant to§ 78-17-3, decontamination or other clean-up measures. These expenses must be documented by the state, its political
subdivisions, or agencies of either.
(2) "Nuclear incident" means an incident which does not arise from an
act of war and involves the release of nuclear material which results in
personal injury, loss of use of property, or damage due to the radioactive,
toxic, explosive, or other hazardous properties of the nuclear material.
(3) "Nuclear material" means radioactive material used or handled in
connection with:
(a) a utilization facility or production facility licensed by the
United States Nuclear Regulatory Commission in accordance with 42
U.S.C. Secs. 2133 or 2134;
(b) a utilization or production facility constructed or operated under a contract for the benefit of the United States where there is a
risk of a substantial nuclear incident as determined by the United
States Department of Energy or the Nuclear Regulatory Commission;
or
(c) disposal, storage, and other activities undertaken pursuant to
the Nuclear Waste Policy Act, 42 U.S.C. Secs. 10101 through 10225.
(4) "Radioactive material" means:
(a) source material as defined in 42 U.S.C. Sec. 2014 (z);
(b) special nuclear material as defined in 42 U.S.C. Sec. 2014 (aa);
or
(c) by-product material as defined in 42 U.S.C. Sec. 2014 (e).
History: C. 1953, 78-17-2, enacted
1986, ch. 143, § 3.

by L.

78-17-3. Liability imposed and limitations Limitations on damages.

Defenses

(1) Except as provided in this section, any person who owns, holds under
license, transports, ships, stores, or disposes of nuclear material is liable,
without regard to the conduct of any other person, for harm from nuclear
incidents arising in connection with or resulting from such ownership, transportation, shipping, storage, or disposal.
(2) Except as provided in this section, any person who owns, designs, constructs, operates, or maintains facilities, structures, vehicles, or equipment
used for handling, transportation, shipment, storage, or disposal of nuclear
material is liable, without regard to the conduct of any other person, for harm
from nuclear incidents arising in connection with or resulting from such ownership, design, construction, operation, and maintenance.
(3) Liability established by this chapter shall only be imposed if a court of
competent jurisdiction finds that:
(a) the nuclear incident which is the basis for the suit is covered by
existing financial protection undertaken pursuant to 42 U.S.C. Sec. 2210;
and
(b) a person who is liable under this chapter is a person indemnified as
defined in 42 U.S.C. Sec. 2014.
(4) Immunity of the state, its political subdivisions, or the agencies of either
from suit are only waived with respect to a suit arising from a nuclear incident:
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(a) in accordance with §§ 63-30-1 to 63-30-38; or
(b) when brought by a person suffering harm.
(5) The conduct of the person suffering harm is not a defense to liability,
except that this section does not preclude any defense based on:
(a) the claimant's knowing failure to mitigate damages related to any
injury or damage to the claimant or the claimant's property; or
(b) an incident involving nuclear material that is knowingly and
wrongfully caused by the claimant.
(6) No person may collect punitive or exemplary damages under this chapter.
History: C. 1953, 78-17-3, enacted by L.
1986, ch. 143, § 4.

78-17-4.

Determination
lowed.

of causation -

Compensation

al-

(1) Causation of radiological injury from a nuclear incident shall be determined by the trier of fact, taking into account epidemiological studies, statistical probabilities, and other pertinent medical and scientific evidence.
(2) A claimant under this chapter shall be entitled to full compensation of
the claimant's radiological injuries if the trier of fact determines that it is
more likely than not that such injuries resulted from the nuclear incident.
History: C. 1953, 78-17-4, enacted by L.
1986, ch. 143, § 5.

CHAPTERS 18 TO 20
RESERVED
PART III
PROCEDURE
CHAPTER 21
ISSUES AND TRIAL
Section
78-21-1.
78-21-2.

Right to jury trial.
Jury to decide questions of fact.

Section
78-21-3.
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78-21-1

78-21-1. Right to jury trial.
In actions for the recovery of specific real or personal property, with or
without damages, or for money claimed as due upon contract or as damages
for breach of contract, or for injuries, an issue of fact may be tried by a jury,
unless a jury trial is waived or a reference is ordered.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-21-1.
Cross-References.
- Demand for jury
trial, Utah Const. Art. I, Sec. 10; Rules of Civil
Procedure, Rule 38(b).

Right to jury trial, Utah Const. Art. I, Sec.
10; Rules of Civil Procedure, Rule 38(a).
Waiver of jury trial, Utah Const. Art. I, Sec.
10; Rules of Civil Procedure, Rule 38(d).

NOTES TO DECISIONS
ANALYSIS

Consolidation of causes of action.
Discretion o( trial court.
Powers and functions of jury.
Quiet title actions.
Rescission of instruments.
Right to jury trial.
Specific performance action.
Consolidation of causes of action.
An order for consolidation, for trial of the
issue of liability, of eleven actions involving
nineteen plaintiffs claiming damages against
the defendants did not violate this section.
Raggenbuck v. Suhrmann, 7 Utah 2d 327, 325
P.2d 258 (1958).
Discretion of trial court.
Trial court did not abuse its discretion in refusing to grant plaintiff a jury trial where
plaintiffs prayer for relief in suit on contract
demanded an accounting and. injunctive relief
which provided a basis for equity jurisdiction,
as well as a demand for damages for breach of
contract. Sweeney v. Happy Valley, Inc., 18
Utah 2d 113, 417 P.2d 126 (1966).
Powers and functions of jury.
As triers of the facts, jurors have right to
resolve conflicts in evidence and to draw reasonable inferences from facts so found, but they
are not empowered to decide legal questions or
to draw conclusions of law except as guided by
instructions of the court. Coray v. Southern
Pac. Co., 112 Utah 166, 185 P.2d 963 (1947),
reversed and remanded on other grounds, 335
U.S. 520, 69 S. Ct. 275, 93 L. Ed. 208 (1949).
Quiet title actions.
Under this section all issues of fact relating
to possession of specific real or personal property may be determined by a jury unless a jury
trial is waived, so a plaintiff in an action to
quiet title to mining claims was entitled to a

jury trial on issues of fact. Holland v. Wilson, 8
Utah 2d 11, 327 P.2d 250 (1958).
Rescission of instruments.
In action to rescind instruments by which a
defendant purports to have obtained title to the
property of a plaintiff's ward, the fact that one
document is the ward's will does not transfer it
into a will contest, and the court may refuse
the request for a jury trial. Johnson v. Johnson, 9 Utah 2d 40, 337 P.2d 420 (1959).
Right to jury trial.
Right to have a jury pass upon issues of fact
does not include right to have a cause submitted to the jury in hope of a verdict where the
facts undisputably show that the plaintiff is
not entitled to relief. Raymond v. Union Pac.
R.R., 113 Utah 26, 191 P.2d 137 (1948).
Defendant was entitled to a jury trial on the
issue of damages, upon his demand, notwithstanding that the paramount object of the
plaintiff's action was to secure an injunction
and that the claim for damages was but incidental to the injunctive relief sought. Valley
Mortuary v. Fairbanks, 119 Utah 204, 225
P.2d 739 (1951).
Where there is substantial contradictory evidence on both sides, the case must be given to
the jury. Finlayson v. Brady, 121 Utah 204,
240 P.2d 491 (1952).
Upon a subsequent trial of the same cause of
action, a plaintiff seeking damages is bound by
his testimony concerning material and observable facts given at the first trial which resulted
in a nonsuit on the ground of contributory neg-
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ligence, and cannot materially change such
testimony in order to offset the defense of contributory negligence. Therefore, the trial court
does not err in refusing to submit the issue to
the jury, and in granting the defendant's motion for a dismissal. Tebbs v. Peterson, 122
Utah 214, 247 P.2d 897 (1952).

Specific performance action.
Granting a jury trial in an action for specific
performance of contract for the sale of land is

not error where issues agreed upon at pretrial
involved more than a mere reading and interpretation of the alleged lease and option; there
were issues as to whether the husband could,
as a sole signatory, bind his nonsigning wife,
whether a memorandum was sufficiently unclear as to justify the introduction of evidence
to clarify it and issues as to intentions of the
parties in executing the agreement. Corbet v.
Cox, 30 Utah 2d 361, 517 P.2d 1318 (1974).

COLLATERAL REFERENCES

Utah Law Review. - Right to Civil Jury
Trial in Utah: Constitution and Statute, Ronan
E. Degnan, 8 Utah L. Rev. 97.
Am. Jur. 2d. - 47 Am. Jur. 2d Jury §§ 39,
42, 45.
C.J.S. - 50 C.J.S. Juries§§ 16 to 17, 22.
A.L.R. - Right in equity suit to jury trial of
counterclaim
involving
legal issue, 17
A.L.R.3d 1321.

78-21-2.

Statute reducing number of jurors as violative of right to jury trial, 47 A.L.R.3d 895.
Right to jury trial on motion to vacate judgment, 75 A.L.R.3d 894.
Paternity proceedings: right to jury trial, 51
A.L.R.4th 565.
Key Numbers. - Jury€=> 9 to 10½, 14(2).

Jury to decide questions

of fact.

All questions of fact, where the trial is by jury, other than those mentioned
in the next section [§ 78-21-3], are to be decided by the jury, and all evidence
thereon is to be addressed to them, except when otherwise provided.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-21-2.
Cross-References. - Contents of writings,
recordings and photographs, determinations
for jury, Rules of Evidence, Rule 1008.
Court submission of special findings to jury,
Rules of Civil Procedure, Rule 49(a).

Court to charge that the jury are the exclu·sive judges of all questions of fact, Rules of
Civil Procedure, Rule 51.
Trial by jury or court, Rules of Civil Procedure, Rules 39(a) to (c).
Verdict may be general or special, Rules of
Civil Procedure, Rules 49(a), (b), 58A(a).

NOTES TO DECISIONS
ANALYSIS

Consolidation of causes of action.
Drawing of inferences.
Express warranty.
Negative testimony.
Negligence.
Proximate cause.
Right to jury trial.

Consolidation of causes of action.
The term "the jury" does not mean that one
and the same jury must try all the issues in a
case, but means that all questions of fact are to
be decided by the jury impaneled to try such
issues. Raggenbuck v. Suhrmann, 7 Utah 2d
327, 325 P.2d 258 (1958).

Drawing of inferences.
While juries are given great latitude in deducing inferences from established facts, they,
nevertheless, are not permitted to base an inference upon an inference, nor may they, without reason, overturn legal presumptions or arbitrarily disregard positive statements of witnesses. Karren v. Bair, 63 Utah 344, 225 P.
1094 (1924).
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Express warranty.
The question of express warranty is properly
submitted to the jury where the evidence is
substantial and supports the essential elements which the plaintiff is required to prove.
Park v. Moorman Mfg. Co., 121 Utah 339, 241
P.2d 914, 40 A.L.R.2d 273 (1952).
Negative testimony.
The weight of negative testimony of witnesses as to the giving of warning signals by
railroad employees ordinarily is for the jury to
determine; but when physical conditions and
the attending circumstances are such as to render it highly improbable that they could make
the observation, the rule is otherwise. Seybold
v. Union Pac. R.R., 121 Utah 61,239 P.2d 174
(1951).
Negligence.
Generally the degree of care which a person
must exercise for his own safety is a matter for
the jury. Eisner v. Salt Lake City, 120 Utah
675, 238 P.2d 416 (1950).
Ordinarily, questions of negligence present
questions of fact to be determined by the jury.
Poulsen v. Manness, 121 Utah 269, 241 P.2d
152 (1952).
Matters of negligence generally are jury
questions, unless the evidentiary facts are of
such conclusive character as to require all rea-

sonable minds to conclude that the ultimate
fact of negligence does or does not exist. Gibbs
v. Blue Cab, Inc., 122 Utah 312, 249 P.2d 213
(1952), afrd, 123 Utah 281, 259 P.2d 294
(1953).

Proximate cause.
The question of proximate cause is a jury
question. Park v. Moorman Mfg. Co., 121 Utah
339, 241 P.2d 914, 40 A.L.R.2d 273 (1952).
Matters of proximate cause generally are
jury questions, unless the evidentiary facts are
of such conclusive character as to require all
reasonable minds to conclude that the ultimate
fact of proximate cause does or does not exist.
Gibbs v. Blue Cab, Inc., 122 Utah 312,249 P.2d
213 (1952), afrd, 123 Utah 281, 259 P.2d 294
(1953).
Right to jury trial.
Right to have the jury pass upon issues of
fact does not include the right to have a cause
submitted to the jury in hope of a verdict where
the facts undisputably show that the plaintiff
is not entitled to relief. Raymond v. Union Pac.
R.R., 113 Utah 26, 191 P.2d 137 (1948).
Where there is substantial contradictory evidence on both sides, the case must be given to
the jury. Finlayson v. Brady, 121 Utah 204,
240 P.2d 491 (1952).

COLLATERAL REFERENCES

Am. Jur. 2d. - 75 Am. Jur. 2d Trial § 321.
C.J.S. - 88 C.J.S. Trial § 203 et seq.
A.L.R. - Failure to comply with statute
regulating travel by pedestrian along highway

78-21-3.

as affecting right to recovery for injuries or
death resulting from collision with automobile,
45 A.L.R.3d 658.
Key Numbers. - Trial ,s:, 134 et seq.

Court to decide questions

of law.

All questions of law, including the admissibility of evidence, the facts preliminary to such admission, the construction of statutes and other writings,
and the application of the rules of evidence are to be decided by the court and
all discussions of law addressed to it. Whenever the knowledge of the court is
by law made evidence of a fact, the court is to declare such knowledge to the
jury, who are bound to accept it.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-21-3.
Cross-References. - Contents of writings,

recordings and photographs, determinations by
court, Rules of Evidence, Rule 1008.
Judicial notice, Rules of Evidence, Rule 201.
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ANALYSIS

Existence of agency.
Interpretation of statute.
Legal effect of written instrument.

Existence of agency.
Where evidence in support of a particular
agency is undisputed, the question of existence
of agency is one of law for the court, but, where
such agency is disputed, the question of the
agency's existence is a mixed question of law
and fact to be determined by the jury.
McCornick v. Queen of Sheba Gold Mining &
Milling Co., 23 Utah 71, 63 P. 820 (1900).
Interpretation of statute.
Meaning of the phrase "domestic or family

remedies" in a statute delineating acts constituting the practice of medicine was a matter
for determination by the court, not the jury.
State v. Yee Foo Lun, 45 Utah 531, 147 P. 488
(1915).

Legal effect of written instrument.
The legal effect of a written instrument is for
the determination of the court as a matter of
law. Verdi v. Helper State Bank, 57 Utah 502,
196 P. 225, 15 A.L.R. 641 (1921).

COLLATERAL REFERENCES

Am. Jur. 2d. - 75 Am. Jur. 2d Trial § 320.
C.J.S. - 88 C.J.S. Trial § 300.
Key Numbers. - Trial <l= 213.

CHAPTER 22
JUDGMENT
Section
78-22-1. Lien of judgment.
78-22-1.1. Judgment against party dying after
verdict or decision.
78-22-2. Judgment against sheriff - When

78-22-1.

Section
78-22-3.
78-22-4.

conclusive against sureties on
indemnity bond.
Judgment by confession authorized.
Mileage allowance for judgment
debtor required to appear.

Lien of judgment.

From the time the judgment of the district court or circuit court is docketed
and filed in the office of the clerk of the district court of the county it becomes
a lien upon all the real property of the judgment debtor, not exempt from
execution, in the county in which the judgment is entered, owned by him at
the time or by him thereafter acquired during the existence of said lien. A
transcript of judgment rendered in a district court or circuit court of this state,
in any county thereof, may be filed and docketed in the office of the clerk of
the district court of any other county, and when so filed and docketed it shall
have, for purposes of lien and enforcement, the same force and effect as a
judgment entered in the district court in such county. The lien shall continue
for eight years unless the judgment is previously satisfied or unless the enforcement of the judgment is stayed on appeal by the execution of a sufficient
undertaking as provided by law, in which case the lien of the judgment ceases.
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-22-1; L. 1977, ch. 77, § 69.
Cross-References. - Execution, Rules of
Civil Procedure, Rule 69.
Exemptions from execution, Utah Const.,
Art. XXII, Sec. l; § 78-23-1 et seq.

78-22-1

Justices' court judgment liens, § 78-5-13.
Satisfaction of judgment as discharge of lien,
Rules of Civil Procedure, Rule 58B(d).
United States district court judgment liens,
§ 38-5-1.

NOTES TO DECISIONS
ANALYSIS

Divorce decree as lien.
Docketing creates lien.
Expiration of lien.
Extent of lien.
Foreclosure of judgment lien.
Homesteads.
Priority of lien.
Prior unrecorded deeds.
Property to. which lien attaches.
Purchase money resulting trust.
Renewal judgment.
Right to judgment lien.
Waiver and estoppel.

Divorce decree as lien.
A divorce desree providing for periodic payments of support money did not create a lien
upon the husband's real property which was
purchased subsequent to the issuance of the
decree and later conveyed to a purchaser.
Boyle v. Baggs, 10 Utah 2d 203, 350 P.2d 622
(1960).
Docketing creates lien.
It is not the judgment itself but the docketing thereof which creates the lien. Orton v.
Adams, 21 Utah 2d 245, 444 P.2d 62 (1968).
Expiration of lien.
In proceedings to impress a judgment lien on
real property brought after the expiration of
the eight-year period, the ultimate effect of
this section would rest upon a determination as
to whether the plaintiff was prevented from
levying execution on the property by an improperly issued or wrongfully maintained restraining order. Moulton v. Morgan, 115 Utah
119, 202 P.2d 723 (1949).
District court erred in foreclosing the lien of
a judgment creditor on real property of a deceased, where the lien expired during pendency of foreclosure proceedings. Federal Farm
Mtg. Corp. v. Walker, 115 Utah 461, 206 P.2d
146 (1949).
Extent of lien.
The lien of a judgment attaches to real property to which the judgment debtor has no
record title, but in which he has an equitable
interest. Utah Coop. Ass'n v. White Distrib. &
Supply Co., 120 Utah 603, 237 P.2d 262 (1951),

remanded
on rehearing
on evidentiary
grounds, 2 Utah 2d 391, 275 P.2d 687 (1954).

Foreclosure of judgment lien.
While levy of execution ordinarily is the only
proper method to enforce a judgment lien, the
foreclosure of a judgment lien is permissible
under certain circumstances, such as where
the judgment creditor was brought into court
by suit to quiet title which was designed to
cancel the judgment lien and to destroy the
equitable interests of contract purchasers, and
by sheer necessity the creditor had to assert its
judgment lien and seek appropriate relief. Free
v. Farnworth, 112 Utah 410, 188 P.2d 731
(1948).
Homesteads.
Homestead is immune from a judgment lien,
execution, or forced sale, where a formal declaration of the existing exemption is made prior
to the time set for sale or execution. Sanders v.
Cassity, 586 P.2d 423 (Utah 1978).
Priority of lien.
The lien of a judgment against a debtor who
has an equitable interest in real property is
superior to the equity of a purchaser of the real
property who knew that the judgment debtor
owned an interest in the real property. Utah
Coop. Ass'n v. White Distrib. & Supply Co.,
120 Utah 603, 237 P.2d 262 (1951), remanded
on rehearing on evidentiary grounds, 2 Utah
2d 391, 275 P.2d 687 (1954).
Prior unrecorded deeds.
A judgment lien is subordinate and inferior
to a deed which predated it whether recorded
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after such judgment or not recorded at all.
Kartchner v. State Tax Comm'n, 4 Utah 2d
382, 294 P.2d 790 (1956).

Property to which lien attaches.
Where there are prior outstanding liens exceeding in dollar value the fair market value of
the property to which they are attached, a subsequent judgment lien can still be attached to
such property, subject to the prior liens. Belnap
v. Blain, 575 P.2d 696 (Utah 1978).
Where judgment debtor was the fee simple
absolute titleholder to a parcel of land both before the conveyance to purchasers and their reconveyance of a portion back to him in fee simple absolute and the judgment lien attached
after the reconveyance but before the debtor
quitclaimed that interest to another party, title to the portion passed subject to the lien.
Barlow Soc'y v. Commercial Sec. Bank, 723
P.2d 398 (Utah 1986).
Purchase money resulting trust.
A judgment creditor of a family corporation
was allowed to levy execution against property
held by a second family corporation where it
was determined that the first corporation's
conveyance of the property to the second corporation created an equitable interest in the form
of a purchase money resulting trust in favor of
the first corporation. Bill Nay & Sons Excavating v. Neeley Constr. Co., 677 P.2d 1120 (Utah
1984).
Renewal judgment.
Lien of a renewal judgment attaches only

from the date of entry of the renewal judgment,
and does not relate back to the date of entry of
the judgment thus renewed or extend the lien
of the first judgment. Free v. Farnworth, 112
Utah 410, 188 P.2d 731 (1948).

Right to judgment lien.
Under this section, a judgment automatically becomes a lien upon all nonexempt real
property of the judgment debtor at the time it
is docketed, and the judgment creditor's right
to such lien is unconditional and is not subject
to alteration by a court on equitable grounds.
Taylor Nat'], Inc. v. Jensen Bros. Constr. Co.,
641 P.2d 150 (Utah 1982).
Waiver and estoppel.
Generally, where the judgment debtor prevents a levy of execution or sale under a writ of
execution by injunction proceedings, on dismissal of such proceedings the debtor is estopped
to claim expiration of the judgment lien until
the lapse of the period of time which will correspond with time lost to the judgment creditor
by an improperly issued or wrongfully maintained restraining order, the underlying theory
being that when the judgment debtor goes into
equity to prevent the collection of judgment he
impliedly consents that, if the injunction has
been improvidently granted or wrongfully
maintained, his adversary shall not be placed
at a disadvantage by reason of delay, and such
rule is equally applicable where the judgment
debtor wrongfully procures a decree quieting
title against judgment creditors. Free v.
Farnworth, 112 Utah 410, 188 P.2d 731 (1948).

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judgments

§ 237 et seq.

C.J.S. - 49 C.J.S. Judgments § 454 et seq.
A.L.R. - Attorney's lien for fees and judgment creditor's lien, priority between, 34
A.L.R.4th 665.

78-22-1.1.

Judgment
decision.

Lien of judgment on excess value of homestead, 41 A.L.R.4th 292.
Judgment lien or levy of execution on one
joint tenant's share or interest as severing joint
tenancy, 51 A.L.R.4th 906.
Key Numbers. - Judgment€=> 752 et seq.

against party dying after verdict or

A judgment rendered where a party dies after a verdict or decision upon any
issue of fact, and before judgment, is not a lien on the real property of the
deceased party, but is payable in the course of the administration of his estate.
History: C.L. 1888, § 3412; R.S. 1898 &
C.L. 1907, § 3196; C.L. 1917, § 6866; R.S.
1933 & C. 1943, 104-30-13.

Cross-References. - Judgment after death
of party, Rules of Civil Procedure, Rule 58A(e).
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Omitted section still applicable.
Statute providing that a judgment rendered
after the death of a party does not become a
lien on real property but is payable in the
course of administration of a deceased's estate
was effective in a suit to renew judgment in
which the judgment debtor died after summary

judgment was granted but before issues were
fully tried and final judgment was rendered,
even though the applicable portion of the statute was omitted by error from the latest compilation of the Code. Orton v. Adams, 21 Utah 2d
245, 444 P.2d 62 (1968).

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judgments

C.J.S. - 49 C.J.S. Judgments § 29.
Key Numbers. - Judgment e=> 12.

§ 94.

78-22-2.

Judgment against sheriff - When conclusive
against sureties on indemnity bond.

If an action is brought against a sheriff for an act done by virtue of his office
and he gives written notice thereof to the sureties on any bond of indemnity
received by him, the judgment recovered therein is conclusive evidence of his
right to recover against such sureties; and the court, or judge in vacation,
may, on motion, upon notice of five days, order judgment to be entered against
them for the amount so recovered, including costs.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-22-2.
COLLATERAL REFERENCES

C.J.S. -

§ 191.

78-22-3.

Key Numbers. 158½.

80 C.J.S. Sheriffs and Constables

Sheriffs and Constables

e=>

Judgment

by confession

authorized.

A judgment by confession may be entered without action, either for money
due or to become due or to secure any person against contingent liability on
behalf of the defendant, or both, in the manner prescribed by law. Such judgment may be entered in any court having jurisdiction for like amounts.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-22-3.
Cross-References. - Commercial Code,
negotiability of instrument not affected by
term authorizing confession of judgment,
§ 70A-3-112.
Confession by partnership, which all partners must concur in, §§ 48-1-6, 48-2-9.

Fee for entry of confession of judgment,

§ 21-2-2.

Judgment by confession, procedure, Rules of
Civil Procedure, Rule 58A(f).
Offer of judgment, Rules of Civil Procedure,
Rule 68(b).

COLLATERAL REFERENCES

Utah Law Review. - Note, Sniadach,
Fuentes and Mitchell: A Confusing Trilogy and
Utah Prejudgment Remedies, 1974 Utah L.
Rev. 536.

Am. Jur. 2d. - 47 Am. Jur. 2d Judgments

§ 1098 et seq.
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ney to confess judgment against assignee,
guarantor, or other party obligating himself
for performance of primary contract, 5
A.L.R.3d 426.
Constitutionality, construction, application,
and effect of statute invalidating powers of at-

78-22-4.

torneys to confess judgment or contracts giving
such power, 40 A.L.R.3d 1158.
Institution of confessed judgment proceedings as ground of action for abuse of process or
malicious prosecution, 87 A.L.R.3d 554.
Key Numbers. - Judgment e,, 29 et seq.

Mileage allowance for judgment debtor required
to appear.

Every judgment debtor legally required to appear before a circuit or district
court or a master to answer concerning his, her, or its property is entitled, on
a sufficient showing of need, to mileage of 15 cents per mile for each mile
actually and necessarily traveled in going only, to be paid by the judgment
creditor at whose instance the judgment debtor was required to appear, but
the judgment creditor is not required to make any payment for such mileage
until the judgment debtor has actually appeared before the court or master.
History: L. 1983, ch. 159, § 1.

CHAPTER 22a
FOREIGN JUDGMENT ACT
Section
78-22a-l.
78-22a-2.
78-22a-3.
78-22a-4.

Short title.
Definition - Filing and status of
foreign judgments.
Notice of filing.
Stay.

78-22a-1.

Section
78-22a-5.
78-22a-6.
78-22a-7.
78-22a-8.

Lien.
Optional procedure.
Fees.
Uniformity of interpretation.

Short title.

This chapter shall be known and may be cited as the "Utah Foreign Judgment Act."
History: C. 1953, 78-22a-1, enacted by L.
1983, ch. 169, § 1.

78-22a-2.

Definition ments.

Filing and status of foreign judg-

(1) For purposes of this chapter, "foreign judgment" means any judgment,
decree, or order of a court of the United States or of any other court whose acts
are 0ntitled to full faith and credit in this state.
(2) A copy of a foreign judgment authenticated in accordance with an appropriate act of Congress or an appropriate act of Utah may be filed with the
county clerk of any county in Utah. The clerk of the district court shall treat
the foreign judgment in all respects as a judgment of a district court of Utah.
A judgment filed under this chapter has the same effect and is subject to the
same procedures, defenses, and proceedings for reopening, vacating, setting
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aside, or staying, as a judgment of a district court of this state and is subject to
enforcement and satisfaction in like manner.
History: C. 1953, 78-22a-2, enacted by L.
1983, ch. 169, § 1.
NOTES TO DECISIONS
Setting aside foreign judgments.
Neither the Utah Foreign Judgment Act
(this chapter), nor Rule 60(b)(l), U.R.C.P., permits a court to set aside a foreign default judgment because of alleged inadvertence, mistake,

or neglect absent a showing of fraud or the lack
of jurisdiction or due process in the rendering
state. Data Mgt. Systems v. EDP Corp., 709
P.2d 377 (Utah 1985).

COLLATERAL REFERENCES
A.L.R. - Judgment subject to appeal as en. titled to full faith and credit, 2 A.L.R.3d 1384.

78-22a-3.

Notice of filing.

(1) The judgment creditor or attorney for the creditor, at the time of filing a
foreign judgment, shall file an affidavit with the clerk of the district court
stating the last known post-office address of the judgment debtor and the
judgment creditor.
(2) Upon the filing of a foreign judgment and affidavit, the clerk of the
district court shall notify the judgment debtor that the judgment has been
filed. Notice shall be sent to the address stated in the affidavit. The clerk shall
record the date the notice is mailed in the register of actions. The notice shall
include the name and post-office address of the judgment creditor and the
name and address of the judgment creditor's attorney, if any.
(3) No execution or other process for the enforcement of a foreign judgment
filed under this chapter may issue until 30 days after the judgment is filed.
History: C. 1953, 78-22a-3, enacted by L.
1983, ch. 169, § 1; L. 1984, ch. 36, § 1; 1986,
ch. 172, § 1.
Amendment Notes. - The 1984 amendment deleted two sentences at the end of Subsection (2) which read: "The judgment creditor
may mail a notice of the filing of the judgment
to the judgment debtor and file proof of mailing
with the clerk. Lack of notice of filing by the
clerk shall not affect enforcement proceedings

78-22a-4.

if proof of mailing by the judgment creditor has
been filed."
The 1986 amendment substituted "the" for
"such" preceding "creditor" and "stating" for
"setting forth" in Subsection (1), "stated" for
"set forth" in the second sentence of Subsection
(2), and "register of actions" for "docket" in the
third sentence of Subsection (2).

Stay.

(1) If an appeal from a foreign judgment is pending, the time for appeal has
not expired, or a stay of execution has been granted, the court, upon proof that
the judgment debtor has furnished security for satisfaction of the judgment in
the state in which the judgment was rendered shall stay enforcement of the
judgment until the appeal is concluded, the time for appeal expires, or until
the stay of execution expires or is vacated.
(2) If the foreign judgment debtor, upon motion, shows the district court
any ground upon which enforcement of a judgment of a district court of this
state would be stayed, the court shall stay enforcement of the foreign judg359
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ment upon the posting of security in the kind and amount required to stay
enforcement of a domestic judgment.
History: C. 1953, 78-22a-4, enacted
1983, ch. 169, § 1.

78-22a-5.

by L.

Lien.

(1) A foreign judgment filed under this chapter becomes a lien as provided
in § 78-22-1 if a stay of execution has not been granted.
(2) If the requirements of this chapter are satisfied, the foreign judgment
becomes a lien upon the judgment debtor's property on the date it is docketed.
History: C. 1953, 78-22a-5, enacted by L.
1983, ch. 169, § 1; L. 1984, ch. 36, § 2; 1986,
ch. 172, § 2.
Amendment Notes. - The 1984 amendment deleted "a certified transcript or abstract
of the judgment is recorded with the county
recorder; and" before "a stay" in the first para-

78-22a-6.

graph; substituted "chapter" for "section" in
the second paragraph; and made a minor
change in style.
The 1986 amendment designated the paragraphs as Subsections (1) and (2), respectively,
and substituted "docketed" for "recorded" in
Subsection (2).

Optional procedure.

This chapter shall not be construed to impair a judgment creditor's right to
bring an action in this state to enforce such creditor's judgment.
History: C. 1953, 78-22a-6, enacted by L.
1983, ch. 169, § 1.

78-22a-7.

Fees.

Fees for docketing, transcription, and other enforcement proceedings with
respect to foreign judgments shall be as provided in §§ 21-2-2, 21-2-3, and
21-2-4.
History: C. 1953, 78-22a-7, enacted
1983, ch. 169, § 1.

78-22a-8.

by L.

Uniformity of interpretation.

This chapter shall be construed to effectuate the general purpose to make
uniform the law of those states which enact it.
History: C. 1953, 78-22a-8, enacted
1983, ch. 169, § 1.

by L.
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Short title.
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defined - Water rights and interests - Conveyance of homestead - Married homestead
claimant - Sale and disposition of homestead.
Declaration of homestead - Filing
- Contents - Failure to file Conveyance by married person
- No execution sale if bid less
·than exemption - Redemption
rights of judgment creditor.
Property exempt from execution.
Property exempt from execution to
extent necessary for support.
Exemption of unmatured life insurance contracts.
Exempt property up to aggregate
value of $500 - Exemption of
implements, professional books,

78-23-1.

Section
78-23-9.

78-23-10.
78-23-11.
78-23-12.
78-23-13.

78-23-14.
78-23-15.

tools, motor vehicle up to
$1,500.
Exemption of proceeds from property sold, taken by condemnation, lost, damaged, or destroyed Tracing exempt
property and proceeds.
Allowable claims against exempt
property.
Waiver of exemptions in favor of
unsecured creditor unenforceable.
Exertion of individual's rights by
spouse, dependent or other authorized person.
Injunctive relief, damages, or both
allowed against creditor to prevent violation of chapter
Costs and attorney's fees.
Property held by joint tenants or
tenants in common.
Exemption provisions applicable in
bankruptcy proceedings.

Short title.

This chapter shall be known and may be cited as the "Utah Exemptions
Act."
History: C. 1953, 78-23-1, enacted by L.
1981, ch. 111, § 1.
Repeals and Enactments. - Laws 1981,
ch. 111, § 1 repealed former § 78-23-1 (L.
1951, ch. 58, § 1; C. 1943, Supp., 104-23-1; L.
1969, ch. 18, § 9.103(2)(c)), relating to property
exempt from execution, and enacted present
§ 78-23-1.
Cross-References.
County property,
§ 17-15-13.
Firemen's Retirement Act, benefits exempt,
§ 49-6a-36.
Governmental Immunity Act, execution not
to issue
against
governmental
entity,
§ 63-30-22.
Housing authority's property exempt, obligees excepted, waiver, § 55-18-23.
Judges' Retirement Act, payments and contributions exempt, § 49-7a-33.
Mechanics' liens, building materials not subject to execution except for purchase money,
§ 38-1-23.

Military property exempt, § 39-1-47.
Military property wrongfully used, fines,
§ 39-1-48.
Occupational Disease Disability Law, § 352-35.
Partner's interest not subject to execution
except on claim against partnership,§ 48-1-22.
Public aid for dependent mothers exempt,
§ 17-13-9.
Public assistance payments, § 55-15-32.
Public Safety Retirement Act, § 49-11-43.
Public transit district property, § 11-20-57.
Salaries of public officials and employees,
§ 78-27-15.
School board property, § 53-4-12.
School employees' retirement
benefits,
§§ 53-29-46, 53-29-56.
State Retirement Act, § 49-10-48.
Unemployment compensation, § 35-4-18.
Uniform Consumer Credit Code, §§ 70C-1101 et seq., 70C-7-101 et seq.
Workmen's compensation, § 35-1-80.
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NOTES TO DECISIONS
ANACYSIS

Estate taxes.
Statutory construction.

Estate taxes.
Exemption from execution for the payment
of debts does not exempt from payment of estate taxes. In re Clark's Estate, 10 Utah 2d
427, 354 P.2d 112 (1960).

Statutory construction.
Exemption statutes are liberally construed
in favor of the debtor to protect him and his
family from hardship. Russell M. Miller Co. v.
Givan, 7 Utah 2d 380, 325 P.2d 908 (1958).

COLLATERAL REFERENCES

C.J.S. - 35 C.J.S. Exemptions § 26 et seq.
Key Numbers. - Exemptions <E=>1 et seq.

Utah Law Review. - Utah Legislative
Survey - 1981, 1982 Utah L. Rev. 125, 130.
Am. Jur. 2d. - 31 Am. Jur. 2d Exemptions
§ 33 et seq.

78-23-2.

Definitions.

As used in this chapter:
(1) "Debt" means a legally enforceable monetary obligation or liability
of an individual, whether arising out of contract, tort, or otherwise.
(2) "Dependent" means the spouse of an individual, and the grandchild
or the natural or adoptive child of an individual who derives support
primarily from that individual.
(3) "Exempt" means protected, and "exemption" means protection from
subjection to a judicial process to collect an unsecured debt.
(4) "Judicial lien" means a lien on property obtained by judgment or
other legal process instituted for the purpose of collecting an unsecured
debt.
(5) "Levy" means the seizure of property pursuant to any legal process
issued for the purpose of collecting an unsecured debt.
(6) "Lien" means a judicial, or statutory lien, in property securing payment of a debt or performance of an obligation.
(7) "Liquid assets" means deposits, securities, notes, drafts, unpaid
earnings not otherwise exempt, accrued vacation pay, refunds, prepayments, and other receivables.
(8) "Security interest" means an interest in property created by contract to secure payment or performance of an obligation.
(9) "Statutory lien" means a lien arising by force of a statute, but does
not include a security interest or a judicial lien.
(10) "Value" means fair market value of an individual's interest in
property, exclusive of valid liens.
History: C. 1953, 78-23-2, enacted by L.
1981, ch. 111, § 2.
Repeals and Enactments. - Laws 1981,
ch. 111, § 2 repealed former § 78-23-2 (L.

1951, ch. 58, § 1; C. 1943, Supp., 104-23-2),
relating to procedure in case of disagreement
as to value, and enacted present § 78-23-2.
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78-23-3. Homestead exemption - Excepted obligations "Head of family" defined - Water rights and interests - Conveyance of homestead - Married
homestead claimant - Sale and disposition of
homestead.
(1) A homestead consisting of property in this state shall be exempt in an
amount not exceeding $8,000 in value for a head of family, $2,000 in value for
a spouse, and $500 in value for each other dependent. A homestead may be
claimed in either or both of the following:
(a) one or more parcels of real property together with appurtenances
and improvements;
(b) a mobile home in which the claimant resides.
(2) A homestead shall be exempt from judicial lien and from levy, execution, or forced sale, except upon the following obligations:
(a) statutory liens for taxes and assessments on the property;
(b) security interests in the property and judicial liens for debts created
for the purchase price of such property; and
(c) judicial liens obtained on debts created by failure to provide support
or maintenance for dependent children.
(3) The term "head of family" includes a single individual with or without
dependents or a husband or wife when the claimant is married; but in no case
are both husband and wife entitled each to claim a homestead except as
otherwise provided by this chapter.
(4) Water rights and interests, either in the form of corporate stock or
otherwise, owned by the homestead claimant shall be exempt from execution
to the extent that such rights and interests are necessarily employed in supplying water to the homestead for domestic and irrigating purposes; but such
rights and interests shall not be exempt from calls or assessments and sale by
the corporations issuing the stock.
(5) When a homestead is conveyed by the owner of the property the conveyance shall not subject the property to any lien to which it would not be subject
in the hands of the owner; and the proceeds of any sale, to the amount of the
exemption existing at the time of sale, shall be exempt from levy, execution,
or other process for one year after the receipt of the proceeds by the person
entitled to the exemption.
(6) If the homestead claimant is married, the homestead may be selected
from the separate property of the husband, or with the consent of the wifefrom her separate property.
(7) A sale and disposition of one homestead shall not prevent the selection
or purchase of another.
History: C. 1953, 78-23-3, enacted by L.
1981, ch. 111, § 3.
Repeals and Enactments. - Laws 1981,
ch. 111, § 3 repealed former § 78-23-3 (L.
1951, ch. 58, § l; C. 1943, Supp., 104-23-3),
relating to liability of property for purchase

price, mortgages and taxes, and enacted
present § 78-23-3.
Cross-References.
Uniform Probate
Code provision for homestead allowance,
§ 75-2-401.
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NOTES TO DECISIONS
ANALYSIS

Debtor's interest in property of greater value than homestead exemption.
Exceptions to homestead exemption.
Time for claiming homestead.
Value of property conveyed less than homestead exemption.

Debtor's interest in property of greater
value than homestead exemption.
Where debtors' interest in their home exceeded the value of the amount of the homestead exemption, debtors could not claim the
protection of the homestead exemption to set
aside the execution sale where the assignee of
a portion of the judgment against the debtors
bid in $100,000 of the judgment against the
debtors and paid $8,000, the amount representing debtors' homestead exemption, to the sheriff on behalf of the debtors. Gilroy v. Lowe, 626
P.2d 469 (Utah 1981).
Exceptions to homestead exemption.
This section does not protect property from
execution where a debtor fraudulently, or by
theft, obtains funds and uses such funds to re-

tire delinquent payments on the property
claimed as a homestead. Tabish v. Smith, 572
P.2d 378 (Utah 1977).

Time for claiming homestead.
Debtor may claim the homestead exemption
during the time after a judgment lien is docketed and before sale or execution. Sanders v.
Cassity, 586 P.2d 423 (Utah 1978).
Value

of property conveyed less than
homestead exemption.
Where the value of the homestead property
conveyed is less than the amount of the homestead exemption claimed for that property by
the grantor, the grantees of that property take
free and clear of outstanding judgment liens.
Sanders v. Cassity, 586 P.2d 423 (Utah 1978).

COLLATERAL REFERENCES
Arn. Jur. 2d. - 40 Am. Jur. 2d §§ 16, 29 et
seq.
C.J.S. - 35 C.J.S. Exemptions § 17; 40
C.J.S. Homesteads §§ 78 to 92.

78-23-4.

A.L.R. - Lien of judgment on excess value
of homestead, 41 A.L.R.4th 292.
Key Numbers. - Homestead ,sa, 29 et seq.

Declaration of homestead - Filing - Contents Failure to file - Conveyance by married person
- No execution sale if bid less than exemption Redemption rights of judgment creditor.

An individual may select and claim a homestead by complying with the
following requirements:
(1) Filing a signed and acknowledged declaration of homestead with
the recorder of the county or counties in which the homestead claimant's
property is located or serving a signed and acknowledged declaration of
homestead upon the sheriff or other officer conducting an execution prior
to the time stated in the notice of such execution.
(2) The declaration of homestead shall contain:
(a) a statement that the claimant is entitled to an exemption and if
the claimant is married a statement that the claimant's spouse has
not filed a declaration of homestead;
(b) a description of the property subject to the homestead;
(c) an estimate of the cash value of such property; and
(d) a statement specifying the amount of the homestead claimed
and stating the name, age, and address of any spouse and dependents
claimed to determine the value of the homestead.
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• (3) If a declaration of homestead is not filed or served as provided in
this section, title shall pass to the purchaser upon execution free and clear
of all homestead rights.
(4) If an individual is married, no conveyance of or security interest in,
or contract to convey or create a security interest in property recorded as
a homestead prior to the time of such conveyance, security interest, or
contract shall be valid, unless both the husband and wife join in the
execution of the conveyance, security interest, or contract.
(5) Property that includes a homestead shall not be sold at execution if
there is no bid which exceeds the amount of the declared homestead
exemption.
(6) If property that includes a homestead is sold under execution the
sale shall be subject to redemption by the judgment debtor as provided in
Rule 69(£) of the Utah Rules of Civil Procedure. If there is a deficiency the
property shall not be subject to another execution to cover the deficiency.
History: C. 1953, 78-23-4, enacted by L.
1981, ch. lll; § 4.
Repeals and Enactments. - Laws 1981,
ch. 111, § 4 repealed former § 78-23-4 (L.

1951, ch. 58, § 1; C. 1943, Supp., 104-23-4),
relating to sales without notice, and enacted
present § 78-23-4.

NOTES TO DECISIONS
Debtor's interest in property of greater
value than homestead exemption.
Where debtors' interest in their home exceeded the value of the amount of the homestead exemption, the debtors could not claim
the protection of the homestead exemption to
set aside the execution sale where the assignee

of a portion of the judgment against the
debtors bid in $100,000 of the judgment
against the debtors and paid $8,000, the
amount representing the debtors' homestead
exemption, to the sheriff on behalf of the
debtors. Gilroy v. Lowe, 626 P.2d 469 (Utah
1981).

COLLATERAL REFERENCES

Am. Jur. 2d. - 40 Am. Jur. 2d Homestead
§§ 81 to 85.

78-23-5.

Property

C.J.S. - 40 C.J.S. Homesteads§ 42 et seq.
Key Numbers. - Homestead 'P 38 to 47.

exempt from execution.

An individual is entitled to exemption of the following property:
(1) a burial plot for the individual and his family;
(2) health aids reasonably necessary to enable the individual or a dependent to work or sustain health;
(3) benefits the individual or his dependent have received or are entitled to receive by reason of disability, illness, or unemployment from any
source;
(4) benefits paid or payable for medical, surgical, or hospital care to the
extent they are used by an individual or his dependent to pay for such
care;
(5) veterans benefits;
(6) money or property received, and rights to receive money or property
for child support;
(7) one clothes washer and dryer, one refrigerator, one freezer, one
stove, one sewing machine, all carpets in use, provisions sufficient for

.
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three months actually provided for individual or family use, all wearing
apparel, not including jewelry or furs, of every individual and dependent,
also all beds and bedding for every individual or dependent.
(8) works of art depicting the debtor, or the debtor and his resident
family, or produced by the debtor or the debtor and his resident family,
except where works of art are held by the debtor as part of a trade or
business.
(9) proceeds of insurance, a judgment, or a settlement, or other rights
accruing as a result of bodily injury of the individual or of the wrongful
death or bodily injury of another individual of whom the individual was
or is a dependent to the extent that such proceeds are compensatory.
(10) exemptions under this section do not limit items which may be
claimed as exempt under § 78-23-8.
History: C. 1953, 78-23-5, enacted by L.
1981, ch. 111, § 5.

NOTES TO DECISIONS
Waiver of exemption.
A waiver of exemption from execution need

not be supported by consideration. Oliver v.
Mitchell, 14 Utah 2d 9, 376 P.2d 390 (1962).

COLLATERAL REFERENCES

Am. Jur. 2d. - 31 Am. Jur. 2d Exemptions

C.J.S. - 35 C.J.S. Exemptions § 31 et seq.
Key Numbers. - Exemptions 'P 31 et seq.

§ 82 et seq.

78-23-6.

Property exempt from execution to extent necessary for support.

Besides the property specified in § 78-23-5, an individual is entitled to
exemption of the following property to the extent reasonably necessary for the
support of the individual and his dependents:
(1) money or property received, and rights to receive money or property
for alimony or separate maintenance;
(2) proceeds or benefits paid or payable on the death of an insured, if
the individual was the spouse or a dependent of the insured; and
(3) assets held, payments, and amounts payable under a stock bonus,
pension, profit-sharing, annuity, or similar plan providing benefits other
than by reason of illness or disability.
History: C. 1953, 78-23-6, enacted by L.
1981, ch. 111, § 6.

NOTES TO DECISIONS
ANALYSIS

Derivation of Subsection (3).
Pension funds.
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Derivation of Subsection (3).
The language of the exemption in Subsection
(3) is drawn from Section 6(a)(5) of the Uniform Exemptions Act, which in turn was derived from Section 522(d)(10)(E) of the Bankruptcy Code and Section 4-503(b)(6) of the
bankruptcy bill proposed by the Commission
on the Bankruptcy Laws of the United States.
In re Kerr, 65 Bankr. 739 (D. Bankr. 1986).

78-23-8

Pension funds.
Self-employed debtors' pension plan funds
were exempt from their bankruptcy estates to
the extent reasonably necessary for the support of the debtors and their dependents under
Subsection (3) of this section. In re Kerr, 65
Bankr. 739 (D. Bankr. 1986).

COLLATERAL REFERENCES
C.J.S. - 35 C.J.S. Exemptions§§ 39 to 43.
Key Numbers. - Exemptions eca34, 49, 50.

Am. Jur. 2d. - 31 Am. Jur. 2d Exemptions
§ 82 et seq.

78-23-7.

Exemption of unmatured life insurance contracts.

Except as provided in this section, an individual is entitled to an exemption
of unmatured life insurance contracts owned by him. If the contracts have
accrued dividends and loan values totaling more than $1,500 available to the
individual, a judgment creditor may obtain a court order directing the individual debtor to pay the creditor, and authorizing the creditor on the debtor's
behalf to obtain payment of, the amount of the accrued dividends and loan
values exceeding $1,500 or the amount of the creditor's claim, whichever is
less.
History: C. 1953, 78-23-7, enacted by L.
1981, ch. 111, § 7.
COLLATERAL REFERENCES
Key Numbers. -

78-23-8.

Exemptions

e=>

50.

Exempt property up to aggregate value of $500 Exemption of implements, professional books,
tools, motor vehicle up to $1,500.

(1) An individual is entitled to exemption of the following property up to an
aggregate value of items in each subparagraph of $500:
(a) furnishings and appliances reasonably necessary for one household;
(b) animals, books, and musical instruments, if reasonably held for the
personal use of the individual or his dependents;
(c) an heirloom or other item of particular sentimental value to the
individual.
(2) An individual is entitled to an exemption of implements, professional
books, or tools of the trade of the individual, all having an aggregate value not
exceeding $1,500; and one motor vehicle having a value not exceeding $1,500
where such motor vehicle is used for the claimant's business or profession.
Business or professional use of a motor vehicle does not include transportation
to and from a claimant's place of work or business.
(3) This section does not affect property exempt under § 78-23-5.
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History: C. 1953, 78-23-8, enacted by L.
1981, ch. 111, § 8.
COLLATERAL REFERENCES
Am. Jur. 2d. - 31 Am. Jur. 2d Exemptions

§§ 50 to 68, 70, 73 to 76, 80, 81.

C.J.S. - 35 C.J.S. Exemptions§§ 37, 38, 46,
52 to 55.

78-23-9.

Key Numbers. - Exemptions
40, 42, 44 to 47.

ea,

31, 36, 37,

Exemption of proceeds from property sold, taken
by condemnation, lost, damaged, or destroyed Tracing exempt property and proceeds.

(1) If property, or a part thereof, that could have been claimed exempt
under Subsection 78-23-5(1) or (2), or personal property subject to a value
limitation under paragraph (a), (b), or (c) of§ 78-23-8, has been sold or taken
by condemnation, or has been lost, damaged, or destroyed and the owner has
been compensated therefor, the individual is entitled to an exemption of proceeds that are traceable for one year after the proceeds are received. The
exemption of proceeds under this subsection does not entitle the individual to
claim an aggregate exemption in excess of the value limitation otherwise
allowable under Section 78-23-3 or 78-23-8.
(2) Money or other property exempt under Subsection (3), (4), (5), <?r(6) of
§ 78-23-5, or exempt to the extent reasonably necessary for support under
§ 78-23-6, remains exempt after its receipt by, and while it is in the possession of, the individual or in any other form into which it is traceable.
(3) Money or other property and proceeds exempt under this chapter are
traceable under this section by application of the principle of first-in first-out,
last-in last-out, or any other reasonable basis for tracing selected by the individual.
History: C. 1953, 78-23-9, enacted by L.
1981, ch. 111, § 9.

78-23-10.

Allowable

claims against exempt property.

(1) Notwithstanding other provisions of this chapter, but subject to the
provisions of the Utah Uniform Consumer Credit Code:
(a) A creditor may levy against exempt property of any kind to enforce
a claim for:
(i) alimony, support, or maintenance;
'
(ii) unpaid earnings of up to one month's compensation or the fulltime equivalent of one month's compensation for personal services of
an employee; or
(iii) state or local taxes.
(b) A creditor may levy against exempt property to enforce a claim for:
(i) the purchase price of the property or a loan made for the purpose of enabling an individual to purchase the specific property used
for that purpose;
(ii) labor or materials furnished to make, repair, improve, preserve, store, or transport the specific property; and
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(iii) a special assessment imposed to defray costs of a public improvement benefiting the property.
(2) This section does not affect the right to enforce any statutory lien or
security interest in exempt property.
History: C. 1953, 78-23-10, enacted by L.
1981, ch. 111, § 10.

COLLATERAL REFERENCES
Am. Jur. 2d. - 31 Am. Jur. 2d Exemptions

§ 120 et seq.

Key Numbers. - Exemptions~

78-23-11.

62 et seq.

Waiver of exemptions
creditor unenforceable.

in favor of unsecured

A waivet of exemptions executed in favor of an unsecured creditor before
levy on an individual's property is unenforceable.
History: C. 1953, 78-23-11, enacted
1981, ch. 111, § 11.

78-23-12.

by L.

Exertion of individual's rights by spouse, dependent or other authorized person.

If an individual fails to select property entitled to be claimed as exempt or to
object to a levy on the property or to assert any other right under this chapter,
the spouse or a dependent of the individual or any other authorized person
may make the claim or objection or assert the rights provided by this chapter.
History: C. 1953, 78-23-12, enacted by L.
1981, ch. 111, § 12.

COLLATERAL REFERENCES
Key Numbers. -

78-23-13.

Exemptions

118.

Injunctive relief, damages, or both allowed
against creditor to prevent violation of chapter Costs and attorney's fees.

An individual or the spouse or a dependent of the individual is entitled to
injunctive relief, damages, or both, against a creditor or other person to prevent or redress a violation of this chapter. A court may award costs and
reasonable attorney's fees to a party entitled to injunctive relief or damages.
Hisiory: C. 1953, 78-23-13, enacted
1981, ch. 111, § 13.

by L.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 31 Am. Jur. 2d Exemptions

C.J.S. - 35 C.J.S. Exemptions§ 143 et seq.
Key Numbers. - Exemptions ¢ca 135 to 141.

§ 173 et seq.

78-23--14.

Property held by joint tenants or tenants in common.

If an individual and another own property in this state as joint tenants or
tenants in common, a creditor of the individual, subject to the individual's
right to claim an exemption under this chapter, may obtain a levy on and sale
of the interest of the individual in the property. A creditor who has obtained a
levy, or a purchaser who has purchased the individual's interest at the sale,
may have the property partitioned or the individual's interest severed.
History: C. 1953, 78-23-14, enacted by L.
1981, ch. 111, § 14.
COLLATERAL REFERENCES

Key Numbers. -

78-23-15.

Exemptions

e,,

59, 60.

Exemption provisions
proceedings.

applicable in bankruptcy

No individual may exempt from the property of the estate in any bankruptcy proceeding the property specified in Subsection (d) of Section 522 of the
Bankruptcy Reform Act (Public Law 95-598), except as may otherwise be
expressly permitted under this chapter.
History: C. 1953, 78-23-15, enacted by L.
1981, ch. 111, § 15.

-

Section 522 of Bankruptcy Reform Act.
See 11 U.S.C. § 522(d).

CHAPTER 24
WITNESSES
Section
78-24-1.

Who may be witnesses - Jury to
judge credibility.
78-24-2.
Competency to be witness.
78-24-3. Judge or juror may be witness Procedure.
78-24-4.
Interpreters - Subpoena - Contempt.
78-24-5.
Subpoena defined.
78-24-6.
Duty of witness served with subpoena.
Liability to forfeiture and damages.
78-24-7.
Privileged communications.
78-24-8.
Duty to answer questions - Privi78-24-9.
lege.
78-24-10. Proceedings in aid of or supplemen-

Section
78-24-11.
78-24-12.
78-24-13.
78-24-14.
78-24-15.
78-24-16.
78-24-17.
78-24-18.
78-24-19.
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tal to attachment, garnishment,
or execution.
Rights of witnesses.
Witnesses - Exempt from arrest in
civil action.
Unlawful arrestVoid- Damages
recoverable.
Liability of officer making arrest.
Discharge of witness unlawfully arrested.
Oaths - Who may administer.
Form.
Affirmation or declaration instead of
oath allowed.
Variance in form of swearing to suit
witness' belief.

